
STATE OF NEW YORK
STATE TAX COUMISSION

In the Matter of the Pet i t ion

o f

Joseph T. DeAngel is

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Sa1es & Use Tax

under Art ic le 28 & 29 of the Tax Law

for  the  Per iod  6 /1 /72-5 /3L /76 .

AITIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

17th day of October,  1980, he served the within not ice of Decision by mai l  upon

Joseph T. DeAngel is,  the pet i t ioner in the within proceeding, by enclosing a

true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Joseph T. DeAnge1is
18 Locust  Ave.
Staten Is land,  NY 10306

and by deposit ing same enclosed in a postpaid properly addressed vrrapper

(post off ice or off icial depository) under the exclusive care and custody

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the petitioner

and that the address set forth on said wrapper is the last known address

pet i t ioner .

] - n a

of the

herein

f the

Sworn to

17th day
,)

before me this

o f  O c t o b e r ,  1 9 8 0 .



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  17 ,  1980

Joseph T. DeAngel is
18 Locust Ave.
Staten Island, NY 10306

Dear Mr. DeAngel is:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have nol^t exhausted your right of review at the adrninistrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Article 78 of the Civil Practice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TN( COMMISSION

cc: Pet i t ioner 's Representat ive

Taxing Bureau' s Representative



STATB OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

JOSEPH T. DeANGELIS

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax law for
the Period June 1, 7972 Lhrough May 31,
1 9 7 6 .

DECISION

Peti t ioner,  Joseph T. DeAngel is,  18 locust Avenue, Staten fsland, New

York 10306, f i led a pet i t ion for revision of a determinat ion or for refund of

sales and use taxes under Art ic les 28 and 29 of the Tax Law for the period

June 1 ,  1972 through May 31 ,  7976 (Fi le No. 773Oi).

A smal l  c laims hearing was held before Judy M. C1ark, Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  November  28 ,  1979 a t  9 :15  A.M.  Pet i t ioner  appeared pro  se .  The

Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Abraham Schwar tz ,  Esq. ,  o f

counse l )  .

ISSI]E

Whether taxable sales determined and tax assessed as a result  of  a f ie ld

audit  included capital  improvements jobs not subject to tax.

FINDINGS OF FACT

1. 0n September 22, 1976, the Audit  Divis ion issued a Not ice of Deterur ina-

tion and Demand for Pa5rment of Sales and Use Taxes Due against Joseph T.

DeAngelis for the period June 1, 1972 through May 31, 7976 in the amount of

$11860.49  tax  p lus  pena l t ies  and in te res t  as  a  resu l t  o f  a  f ie ld  aud i t .

2.  Pet i t ioner signed a Consent Extending Period of Limitat ion for Assessnent

for the period June 1, 1972 through November 30, 1975 to December 19, L976.
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Petitioner \{as on an annual status for fil ing his returns.

3. New York State and local sales and use tax returns lvere f i led for the

annual periods June 1 , 1972 through May 31 , 1973 and June 1, 1973 through

May 31, 7974. No sales or use taxes were reported due. Pet i t ioner did not

f i re returns for the annual per iods June 1, Lg74 through May 31, 1975 and

June 1 ,  1975 th rough May 31 ,  1976.

4. Pet i t ioner was in the business of contract ing for general  home al terat ions

and instal lat ion of aluminum siding. Pet i t ioner maintained some invoices

which were his only records. In the performance of the audit, the Audit

Divis ion exami-ned al l  of  the sales invoices that were avai lable. I t  determined

that 5.3 percent of the sales was repair  rvork subject to sales tax. The Audit

Divis ion appl ied the taxable sales percentage to the gross sales reported for

the period June 1, 1972 through May 31, 1974 and the gross sales estimated for

the period June 1, 1974 through May 31, 1976. The est imated sales were based

on the average of the two pr ior years reported. Taxable sales were determined

to  be  $20,790.70  fo r  the  aud i t  per iod  on  wh ich  $1 ,554.96  tax  was de termined

due.

Purchases  sub jec t  to  use  tax  o f  $253.53  and sa les  tax  o f  $52.00

erroneously charged and not remit ted were also assessedl however,  these i tems

are  no t  a t  i ssue.

5. Pet i t ionerrs records were not suff ic ient for the Audit  Divis ion to

determine the exact amount of pet i t ioner 's sales tax l iabi l i ty.

6. The Audit Division conceded that certain items included in the audit

results as taxable sales were in fact capital  improvements. The delet ion of

those i tems reduced the taxable sales percentage to L.5. After this concession,

there were two transact ions in dispute.
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7. Pet i t ioner contended that the two remaining sales were also capital

improvements. He offered in evidence the remaining sales invoices at issue.

Both invoices showed that repair  work was performed.

8. Pet i t ioner did not show reasonable cause for not paying over any of

the tax asserted due.

CONCI,USIONS OF LAW

A. That pet i t ionerrs taxable sales percentage is reduced to 1.5 percent

as found in Finding of Fact '16rr.

B. That except as noted above, the audit  performed by the Audit  Divis ion

was proper and the resultant tax due was determined from such information that

was avai lable in accordance with sect ion 1138(a) of the Tax Law.

C. That the Audit Division is hereby directed to modify the Notice of

Determination and Demand for Payment of Sales and Use Taxes Due issued September 22,

L976 in accordance with Conclusion of law t 'A" supra, with appl icable penalt ies

and interest thereonl and that,  except as so granted, the pet i t ion of Joseph T.

DeAngel is is in al l  other respects denied.

DATED: Albany, New York

OCT 1 Z f9g0

COMMISSIONER


